
DEPA.RTMENT OF TTEALTH & HUMÂN SERVICES,,#
ADMINISTRÁ,TION FOR CHILDREN AND FAMILIES
370 L'Enfant Promenade, S.W.
Washington, D.C. 20447
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Mr. James À. Rothrock
Director
Department for Rights of Virginians

v¡ith Disabilities
James Monroe BuiJ-ding - 17th Floor
1OL N. l-4th Street
Richmond, Virginia 232i-9-364L

Dear Mr. Rothrock:

The Administration on Deveropmental Disabirities (ADD) findsthat the Protection and Advocacy (p6.A) system of the Stateof virginia j-s not in compriance with the Developmentar
Disabilities Assistance and Birr of Ri-ghts Act (iz u.s.c.
6000 et secf . ) .

This notice serves as the Letter of Findings from the
Program Adrninistrative Review (pAR) of the Virginia
Protection and Advocacy system formura grant piogranr which
was conducted JuJ-y 24-2s | 1989 by a team of Región frr and
ÀDD staff. The purpose of the pAR was to determine and.
document compriance with the appricabre sections of the
Developmentar Disabilities Assistance and Bilr of RightsAct, as amended.

The reviewers identified a number of program strengths.
These included, but were not Ìimited to, efficient andeffective program administration; knowledgeable and
enthusiastic staff who clearry understood their duties andresponsibilitÍes and the programrs impact on crientele;client records which were rnaintained in a manner d.esigåed to
safeguard confj-dentiality,' and evidence of detailed põJ.icy
development in support of Federal, State and agency
requirements.
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Hol¡ever, based on other PAR findings and subsequent
examinaiion of correspondence and additional materials by
ADD, I find that the Virgrinía P&A is not in complj-ance with
aI1 legislatively mandated requirements. _ While the DRVD tras
provided assurances of the Protection and Advocacy System's
äuthority and eligibility as prescribed by.law, in fact the
p&A does not comply with two areas of Section L42 of the Act
as discussed below.

section L42ta) (2ì (À) (i) ' 42 U-s.c- 6042

The code of virginia is inconsistent with the Federal
statute which provides, among other things, that in order
for a State to reeeive an allotment under Part B of the Act,
il...the State must have in effect a system to protect and
advocate the rights of persons with developrnental
disabilities...rr [and that] such system must ...have the
authority to...pursue J-ega1, administrative and other
appropriãte renédies or approaches to ensure the protection

"-f; aäd advocacy for, the right.s of such persons within the
State who are or may be eligible for treatment, services, or
habilitation. . . .rr

The Code of Virginia, specifical-ly Section 51.5-37(5) 'directs the Department for Rights of the Disabled (renamed
Department for Rights of virginians "+!l1 

Disabilities) in
aaininistering the developmental disabilÍties program:

ilÍì0 employ mediation procedures to the maximum extent
possible Lo resolve complaints concerning violations of
rignts of persons with disabilitj'es....rr Ï{hen such
procedures- fail...the Department may file an action in
ãny court onty upon the express approval of the
Governor, whose authority to act under this provision
shall not be deJ-egated.rl

Moreover, the DRVD's policy manual, in th.e subsection
entitled. "Judicial Determination'r provides that legal action
may be filed in the appropriate court only upon receipt of
approval of the Governor.
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Although you indicate ín your letter of February 26, 1991-
that only one type of legal remedy, a court action, reguires
gubernatorial- approval and that the Governor's role is not
an impediment to effective advocacy in theory or practice,
it is ny determination that the aforementioned sections of
both the Code of VirginÍa and the Department for Rights of
Virginians with Disabilities policy manual are not in
compliance with the letter and intent of the Federal statute
and with the assurances dated February J-8, 1988 and signed
by the Governor. If gubernatorial approval must be obtained
prior to the pursuit of court action, then the Virginj-a P&A
does not have the required authority to pursue legaJ-
remedies as mandated by law.

section 142fa) 12) lFl , 42 V.S.C. 6042

I also find that the Department for Rights of Virginians
wíth Disabilities (DRVD) is not in compliance with the
requirement that the Protection and Advocacy System be
independent of any agency which provides treatment,
servicés, or habilitation to persons r¿ith developmental
d.isabilities. Às an agency involved in the funding and
planning of services, the Board for Rights of Virginians
wj-th Disabil-ities is a service-provider. Therefore, the
existing relatj-onship between the Board and the Department
for Rights of Virginians with DÍsabilities is inconsistent
r^¡ith Federa] statute.

Moreover, you state in your February 26, l-991 letter that
the Deputy Director for P&A Systems Advocacy supervises and
evaluates the performance of the Board Administrator,
Àssistant Board Aùninistrator, Board Planner, and Executive
Secretary of the Board for Rights of Vírginians with
Disabilities (the State Planning Council). This supervisory
relationship exists through an administrative arrangement
between the Department of Mental Health, Mental Retardation
and Substance Abuse (DMHMRSA) and the Board for Rights of
Virginians with Disabilities, which is the State
Developmental Disabilities Planning CounciI.

While this arrangement is consistent with Virginia State
Iaw, it is in conflict, with Federal statute in that it
places the Protection and Àdvocacy System in a position
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which nullifies the P&A's abil-ity to act independently in
carrying out its legislative mandate. It is also in
conflict with Section 1,24(c) (2) of the Act which provides
that each State Planning Council, consistent with State law,
hire a Director of the State Planning Council who shall be
supervÍsed and eval-uated by the State Pl-anning council and
who shall hire and supervise the staff of the State planning
Council. Ä. copy of rny letter to the Board of Rights for
Virginians with Dj-sabilities (BRVD) about this issue is
enclosed for your information.

As stated in regulation, 45 CFR 1386.21(a): rrln order for a
State to receive Federal financial participation for
Prqtection and Àdvocacy activities under this subpart, as
well as the Basic Support Program...the Protection and
Advocacy system must rneet the requirements of section l-42 of
the Act (42 V. S. C. 60421 and that systern must be
operational.rr Therefore, the P&A's compJ-iance with all
statutory requirements of Lhe Àct under Section :-42 is
essential to contÍnued support of the Protection and
Advocacy System and the basic State grant program within the
State of Vírginia.

In order to come into compliance, the Department for Riqhts
of Virginians with oisabilities must proïiae i

1-. Documentation that the Protection and Advocacy System
progiram has the unequivocal authority to pursue all
Iega1 remedies to ensure the protection of, and.
advocacy for, the rights of persons with developmental
disabilities d-n the State without the requirement of
obtaining prior approval,' and

2. Documentation that the Protection and Advocacy System
program is carrying out its missíon independent of any
agiency of the State, or private agency providing direct
services, and that the P&A has severed its illegal
relationship v/ith the State Planning Counci1.

The Protection and Advocacy System will be ineLigible for
Fiscal Year L992 funding if these issues are not resoìved on
or before September 30, L99L. As a result, Virginia would
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also be ineligible for basic state grant funds at the end of
the current fiscal year. Both compliance issues nust be
satisfactorily addressed by the State for continued funding
under Parts B and C of the Act.

To demonstrate the intent to rectify the areas which are not
in compliance with Federal law, the Protection and Advocacy
Systen must develop and submit a Corrective Action PIan
(ðep) within 45 davs fron the dale of this letter. The CÀP

must-address each requirement whích is out of compliance and
det,ail the specific action steps, the attendant timeframes,
and the party or parties responsible for implementing them,
so as to- correct the compliance defÍciencies by
September 30 ' L99L.

I recomrnend that the CAP be developed in conjunction with
appropriate State officials and hlill expect that evidence of
tirã Staters attention to this matter be included as part of
the CAP. Such evidence must include a letter signed by the
Governor stating his intentíon to request the legislature to
amend Vj-rginia Code Ann. Section 5L.5-34, 51.5-37 (1) ' (5) and
to make whatever other statutory changes are necessary to
remedy the deficiencies noted in this letter. A copy of the
Iegislation being requested by the Governor must accompany
hi; Ietter along with an opinion of the staters Attorney
General stating that the proposed legislation will
accomplish the required changes in the statutes. Such a
Iette-r is necessaiy for the State to continue its
participatj-on ín the Developmental Disabilities program. Of
äorrr=", continued participation in the program is also
contingent on the enactnent of the proposed legislation by
the Legislature in its next session. You may also want to
considãr redesignation of the P&A as another option for
bringing virginia into compJ-iance. As you know, section
142 (á) (5) of the Act provides for redesignation of
protection and advocacy agencies.

The CAP should be subrnitted to the Philadelphia Regional
Office at the following address. AIso, please forward A

copy to rny office in Washington, D.c.

Richard Spitzborg
Acting Regional Adininistrator
Àdninistration for Children and Fanilies
Department of Health and Human Services
P. O. Box 1-371-6, Room 5450
Philadelphia, Pennsylvania 191-01
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The CAP vilI be reviewed upon receipt, and Mr. Spitzborg
will inform you in writing regarding its acceptability. we
are available to assist you in developing the plan for
coming into compliance with Federal- requirements. If you
need technical assistance, contact Ms. Deloris smith at
(?LS) 596-0392 or at the address shown for Mr. Pearis.

I urge you to move forward in a judÍcious and expeditious
manner to bring the Virginia Protection and- Advocacy System
program into total conpliance with the Act and applicable
regul-ations.

Sincerely,

p-a-a rr<|Þ
Deborah L. McFadden
Commissioner
Adninistration on

Developmental Disabilities
Enclosure,

cc: Linda Veldeer, DMHMRSA
Meade Boswell, BRVD
Richard Spitzborg, DHHS Region III
ÀIvin Pearis, Director, oSP, Region III


